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Local government safety functions and
the question of unfunded mandates

This third in a series of Urban Safety Briefs considers the question of whether the role of lo-
cal government in the provision of safety and security services is an unfunded mandate.

The SA Cities Urban Safety Reference Group’s Briefs Series is designed to distil the state of
current knowledge on urban safety-related topics for a policy and planning audience. It is
presented quarterly to the City Budget Forum and other key stakeholders.

BACKGROUND

Local government in South Africa is under sig-
nificant pressure to deliver services. The re-
cent local government elections served to
again highlight that as the level of state au-
thority closest to ordinary people, local gov-
ernments are expected to implement services
across a wide range of areas. Surveys of vot-
ers before the election suggested that ordinary
people were troubled by issues such as em-
ployment, education and crime' - yet local au-
thorities only have some or limited influence
on achieving outcomes in these areas. Such
functions may be considered to be the primary
mandate of other levels of government, even
if citizens assume that local governments are
responsible.

In determining effective responses, local gov-
ernments are limited both by the mandates
that they have but also by the fact that they
only have limited financial capacity to deliver
on an array of services — even if those are
seen as a priority by communities. Such pres-
sures raise a series of policy issues in respect
of the fiscal capacity and mandates of local
government to deliver in areas where ordinary
citizens demand improvements - but where
local government feels is constrained.

Sometimes, the governmental attitude seems
to be that municipalities should not concern or
distract themselves with functions that are not
within their mandate. However, the centrality
of local government'’s role in the area of com-

munity safety is now widely advocated globally
as an essential requirement for improving the
lives of ordinary people (The New Urban
Agenda, 2016). Furthermore, South African
cities are regularly compared in terms of levels
of violence and crime to other cities, particu-
larly in the developing world, making mayors
and senior metro policy makers ever more
conscious of the requirement to determine an
effective response.

The technical term sometimes associated with
these pressures on local government - to de-
liver on wider mandates but without having
the concomitant funds to do so - is that of
“unfunded mandates”. Defining what exact-
ly are and are not unfunded mandates has
been the subject of much discussion and de-
bate. The purpose of this brief is to consider
the issue of unfunded mandates in relation to
the provision of community safety services.

Four recent government policy documents
contain significant policy pronouncements in
this respect:, the White Paper on Safety and
Security, the White Paper on Policing and the
National Development Plan (Chapter 12), and
the Integrated Urban Development Framework
(IUDF). While the these policy documents do
not use or dwell upon the term “unfunded
mandates” in their discussion of the role and
functions of local government the conclusions
they reach are of significant import for this
evolving discussion.
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DISCUSSION

Defining unfunded mandates

There is no exact agreement on a definition of
unfunded mandates. The SACN itself reference
a narrow definition that states that unfunded
mandates occur when “cities perform the func-
tions of other spheres of government and bear
significant costs out of their own revenue
sources”." The IUDF states more broadly that
“unfunded (or underfunded) mandate arises
when municipalities carry out functions that do
not form part of those allocated to them by
the Constitution or legislation”.”

Drawing from this, the wider literature sug-
gests that two conditions must be present for
an unfunded mandate to be present:

(1) that levels of government below the
national level are tasked in terms of le-
gal or policy pronouncements with tak-
ing on certain functions sometimes
without consultation or agreement;
and,

(2) that lower levels of government do not
have the capacity to raise additional
funds or do not receive funding trans-
fers from provincial or national gov-
ernment for these purposes.

An unfunded mandate in the respect of com-
munity safety would thus exist if local gov-
ernments were obliged to deliver a set of safe-
ty services - such as policing or social crime
prevention programmes - in addition to what
has been legislated to be their functions and
where they do not have the resources to do
Sso.

This definitional discussion raises the question
of whether the achievement of community
safety at the local government level is, in the
South African context, an unfunded mandate?

Current local government community
safety functions

While the overall responsibility of achieving
safe communities in South Africa is generally

considered to rest with the national govern-
ment, which is controlled from national level,
the position is in fact more complex. In fact,
all levels of government have a responsibility
for community safety: what often remains un-
clear however is the different roles, responsi-
bilities, and by implications sources of funding
to support these efforts.

The Constitution emphasises the interdepend-
ent and interrelated nature of government and
stipulates that all organs of state within each
sphere must “preserve the peace” and “secure
the well-being of the people of the Republic”
(Section 41 (1)). In short, acting together, all
levels of the state have a role in achieving citi-
zen safety and wellbeing. Figure 1 provides a
broad schematic of the roles of different levels
of government as it is conventionally under-
stood in South African policy making circles.
There remain however some significant grey
areas in the debate.

Figure 1: The South African inter-governmental safety
hierarchy as it is conventionally understood



All levels of government contribute to safety
through the performance of different func-

tions.

Local government, in line with relevant

legislation and policy documents, is generally
accepted as having four broad and overlapping
functions:

(1) The enforcement of by-laws and the

provision of traffic policing. This can be
done through the mandated establish-
ment of metropolitan and municipal po-
lice services as stipulated in the Police
Act (Section 64). The establishment of
such a police service is not mandatory.

(2) The provision of services that are fo-

cussed on achieving the prevention of
crime. This in itself has two dimen-
sions:

The first relates to the work of visi-
ble policing through municipal and
metropolitan police or traffic ser-
vices, which includes the arrest of
suspects and the handing over to
the SAPS and the response to
emergencies where crimes are un-
derway; a daily occurrence for most
local government police or traffic
services (see Section 64 H of the
Police Act). The 2016 White Paper
also argues for a regulatory frame-
work to be developed to allow met-
ropolitan police services to conduct
investigations in relation to by-law
and traffic infringements.

The second relates to the preven-
tion of crime more generally
through the provision of local gov-
ernment services such as lighting,
roads and related matters as well
as being more generally “crime
aware” in the context of local gov-
ernment planning and infrastructure
development. It also however in-
cludes the opportunity for local
governments to invest in social
crime prevention projects of their
own and to coordinate such local
safety and crime prevention ser-
vices. Significantly, however, there
is not clarity across different gov-
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ernment departments, despite the
various policy pronouncements on
the subject, as to what exactly con-
stitutes “social crime prevention in-
terventions”. While the White Paper
on Safety and Security makes a
start in this regard, it does not by
any means resolve the current dis-
cussion.

(3) The securing of municipal property,

systems and personnel for the purpos-
es of crime prevention. This includes
guarding of municipal infrastructure
and the protection of personnel and
councillors where required. Such a
function is arguably part of the day-to-
day management of local government
affairs, as indeed would be the case for
individual households, who have a re-
sponsibility to ensure that basic pre-
cautions are present to ensure their
possessions are secured. Important to
note here is that the 2016 White Paper
on Policing specifically makes provision
for metropolitan police services to con-
duct investigations on crimes “such as
theft and tender irregularities” in re-
spect of municipal business or carried
out on municipal property (p. 31).

(4) Finally, and generally overlooked, is

that local governments themselves
have important accountability functions
given their elected nature. For exam-
ple, local councillors have had a role in
attending and representing their vari-
ous constituencies on Community Po-
lice Forums (CPFs). In this respect, the
2016 White Paper on Safety and Secu-
rity argues that local governments
should “establish sustainable forums
for co-ordinated, collaborative and on-
going community participation” (p. 44).
This suggests that local governments
could take the lead in establishing sys-
tems of coordination for local stake-
holders in respect of crime prevention.



Do these functions constitute unfunded
mandates?

Each of these four functions has been assigned
to local government through legislative or pol-
icy processes. Although the 2016 White Paper
on Safety and Security goes further than pre-
vious government policy documents in respect
of the role of local government, the four func-
tions that are outlined above have generally
been accepted for some time. For example,
the 1998 White Paper on Safety and Security
included references to the role of local gov-
ernment and in 1998 the Police Act was
amended to make provision for municipal po-
licing.

For the purposes of the discussion here, it is
worth clarifying that a wider definition of the
term unfunded mandates could also be argued
to include two other broad considerations.
These are briefly:

e The first is cases where national or
provincial government set minimum
standards for delivery resulting in sig-
nificant and/or unintended costs at lo-
cal level. For example, in the case of
the provision of safety services, setting
standards for VIP protection or munici-
pal policing at local level that are unre-
alistic for less well-resourced munici-
palities to achieve will have financing
consequences. In response, however, it
could be argued that some minimum
standards are required (for example
around firearm training or manage-
ment) to prevent poor performance
and in the case of safety services the
possibility of danger to lives and prop-
erty. The issue of standard setting is
directly addressed in the 2016 White
Paper on Policing that emphasises the
role of the SAPS in setting standards
for local government policing.

e The second case is circumstances
where political or historical choices
and/or requirements result in the pro-
vision of services that are beyond what
is mandated for. For example, in the
case of several cities in the country, it
could be argued that the provision of
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policing services stretches the mandate
provided to local government in the Po-
lice Act. Given the wide ambit of the
term “crime prevention” - which as we
have seen above is given as a core
‘catch-all’ function for local government
policing - this is a debate not easily re-
solved. In such cases, however, it
would be difficult to justify these as un-
funded mandates given that they are
choices made by municipalities them-
selves, rather than being a clear re-
quirement.

Discussions in these two areas by their nature
have a political content. How any local gov-
ernment interprets the extent to which it pro-
vides safety services is to some degree an
outcome of a series of political engagements
and choices. In this reading then, achieving
safer communities is not the primary respon-
sibility of local government, BUT local gov-
ernments, by performing a series of functions,
the boundaries of which are subject to a de-
gree of interpretation, given in particular the
relatively woolly nature of the term “crime
prevention”, can make a contribution to the
overall objective of safe communities as en-
visaged in the Constitution. This role in fact
may be a critical contribution given that no
other level of government may provide social
crime prevention functions in most areas.

There are thus strong arguments for a role for
local government in crime prevention, not
least being their constitutional responsibility to
contribute to the wellbeing of citizens. The
question then becomes what kinds of social
crime prevention interventions is local gov-
ernment justified in spending /ocal/ funds on.
This is particularly the case should they en-
counter gaps caused by other spheres of gov-
ernment/sectors departments not adequately
fulfilling their mandates within the municipal
space. Is the problem that there simply are
these gaps and other actors don’t see the
need to take responsibility for investments on
these kinds of social crime prevention pro-
grammes, or is it more the problem of lack of
joint planning or poor coordination horizontally
and vertically across government?



The complexity of the discussion is clear from
this question and it must be emphasised that
the debate continues to evolve. As stated, the
2016 White Paper on Safety and Security sug-
gests an important role for local government.
Its wording also provides an opportunity for
local government representatives and associa-
tions to lobby for a clarifying of their position
within the safety and safety financing architec-
ture.

The 2016 White Paper on Safety and Se-
curity: Local is lekker?

The 2016 White Paper on Safety and Security
is significant in several respects. Amongst
others, it lays out the functions of local gov-
ernment. This includes, to:

e allocate budgets for safety and crime
prevention;

e secure funding, presumably externally,
for the implementation of safety and
crime prevention programmes;

e capacitate and resource directorates for
safety and crime and violence preven-
tion; and,

e develop and implement local strategies
and plans on safety and security, crime
and violence prevention.

The language of the Safety and Security White
Paper implies that local governments are com-
pelled to take these steps, although without
changes in legislation this is more likely to re-
main a choice rather than an obligation. It
could be argued that if crime prevention is to
be taken seriously as a policy principle then
indeed legislation should follow stated policy.

However, the two 2016 White Papers are
somewhat contradictory on the issue of re-
source allocation. Significantly, the White Pa-
per on Safety and Security in Annex E con-
cludes that: “Local government plays a key
role [in] the safety, crime and violence pre-
vention needs of communities. In this regard,
national and provincial governments are /egal-
ly obligated (emphasis added) to equip munic-
ipalities with the resources and the capacity to
plan, implement and monitor their services”
(p. 6). In contrast, the White Paper on Policing
begins its section on local government by stat-
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ing that “[e]ach municipality is responsible for
promoting a safe and healthy environment
within (emphasis added) its financial and ad-
ministrative capacity and in line with national
and provincial priorities” (p. 40). Thus, the in-
terpretation in both White Papers has a differ-
ent emphasis policy and legislation on the sub-
ject, most particularly whether national and
provincial government have a role in support-
ing local government in this sphere (including
financially), thus remains somewhat ambigu-
ous.

Within the context of tight fiscal constraints,
the former statement from the White Paper on
Safety and Security is unlikely to be enough to
ensure the transfer of funds for safety pro-
grammes and initiatives at local level. While
the functions of local government in respect of
safety are relatively clear in terms of munici-
pal by-law and traffic enforcement, spending
on safety issues, specifically social crime pre-
vention, while strongly encouraged by the
White Paper, is not seemingly an obligation
and must take into account the means of each
municipality. Annex E of the Safety and Secu-
rity White Paper in addition makes it clear that
functions assigned (that is, obligated) to local
government (in terms of Section 156 (4) of
the Constitution) would require both an as-
sessment of local government capacity, the
“existence of sufficient funding and capacity
building initiatives” and the promulgation of
provincial legislation (p. 5). This has not oc-
curred in the case of crime prevention or
community safety discussions.

In addition, neither of the two White Papers
addresses a series of key institutional issues
that have close linkages with this discussion,
but are seldom considered as related. This
concerns less the issue of mandates and their
funding and more the issue of the providing
for effective forms and incentives for institu-
tional alignment and cooperation in the local
safety sphere. While inherently political in the
South African context, changes in this regard
would be in line with best crime prevention
and policing practice.



Strengthening the safety architecture

Particularly in relation to the country’s major
cities, three aspects have mitigated against an
effective alignment between national, provin-
cial and local community safety functions. It is
submitted that any future debate on mandates
and the evolving national safety and crime
prevention architecture of the country needs
to address these. While in the cases of small
municipalities these issues may be less of a
concern, for larger metros (where most of the
country’s crime occurs") they are significant
obstacles to an alignment of the available
safety resources. While these have a strong
focus on policing, they in fact also have con-
siderable implications for social crime preven-
tion and its alignment across levels of gov-
ernment.

The three interlinked aspects are as follows:

(1) Boundary misalignment: The provision
of policing services and that of local
government services do not align.
Thus, SAPS boundaries do not match
those of major metropolitan areas or
local governments. This reality is a sig-
nificant stumbling block to a more ef-
fective alignment of national and local
government policing and safety re-
sources, including in respect of ac-
countability. At the most basic level, for
example, and this information being a
key first step to determining policy re-
sponses, no South African city can pre-
sent a complete picture of crime within
its jurisdiction.”

(2) Weak local government accountability
linkages to policing: Partly as a result
of the misalignment of boundaries,
elected city governments are not in a
position to work with the SAPS in de-
termining priorities for the cities con-
cerned. Police managers are also sel-
dom called to account for performance
by local councils - and can effectively
refuse to do so. As a result, several lo-
cal governments have begun to
strengthen their own policing systems
and social crime prevention pro-

URBAN SAFETY BRIEF - NO. 3/2016

grammes partly because they argue
they have few options to express local
government priorities to the SAPS. Giv-
ing local government a “coordination
function” as suggested by the 2016
White Paper does not resolve the issue
as the SAPS, or for that matter any
other government department, is still
not legally obliged to adjust their oper-
ations to meet the stated crime fighting
priorities of city government or to at-
tend coordination meetings arranged
by city authorities.

(3) Poor coordination between local and

national policing and community safety
provision: The literature on police poli-
cy repeatedly makes the point that ef-
fective coordination between agencies
is the key to delivering safety." The
misalignment of boundaries and the
weakness of accountability measures at
local level in South Africa mitigates
against achieving this and fuels a de-
bate around mandates rather than one
of effective coordination. Asking local
governments to provide coordination of
safety services (as envisaged in the
2016 White Paper on Safety and Secu-
rity) might be useful, but its promise
will remain unfulfilled in the absence of
a series of wider institutional and police
accountability reforms. It should be
noted here too that the 2016 White Pa-
per on Policing makes the argument for
a single national police agency, effec-
tively suggesting greater control over
and/or coordination with municipal po-
lice functions (although how this is to
be done is not clearly stipulated). Any
attempt to incorporate municipal police
services into the SAPS will be chal-
lenged at the Constitutional Court, and
likely successfully. In short, more inno-
vative responses to developing coordi-
nation and improving accountability be-
tween the SAPS and local government
are required.
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CONCLUSION

The role of local government in the provision
of safety and security services is unlikely to be
a debate that moves off the agenda in the
near future. The question has been asked
whether the role of local government in the
performance of these functions is an “unfund-
ed mandate”. However, this brief suggests
that in fact it would be difficult in the current
context to motivate that local government
safety provision requires external funding from
national or provincial level. Nevertheless, the
issues involved remain somewhat blurred in
the day-to-day policy discourse and the mat-
ter is far from resolved.

Local governments have four key safety func-
tions mandated to them. They are not in fact
obliged to establish municipal or metropolitan
police services, but may have the discretion to
do so. In this sense cities may stretch their
mandates, also in terms of determining what
such police services do, but this would not
necessarily provide an argument for request-
ing external funding. Other functions relate to:
the provision of crime prevention, both
through being “crime aware” in the conduct of
ordinary local government service provision as
well as in the development of specific projects
or programmes; the securing of municipal
property and personnel; and, the provision of
accountability resources through elected rep-
resentatives engaging with the police and oth-
er stakeholders on safety issues. It must be
emphasised that the issue of defining the role
of different levels of government in relation to

the provision of social crime prevention (or
different forms or types) remains relevant in
the current discussion.

However, the 2016 White Paper on Safety and
Security in particular raises the prospect of
local governments taking a more proactive
role in community safety and coordination
functions. It also provides a much needed
clarification on an issue that is now widely ac-
cepted: that local government has a key “ac-
countability function” for policing and safety at
local level. Nevertheless, such functions are
being provided for in a context where the sys-
tem is characterised by a number of misa-
lignments, most notably in relation to overlap-
ping geographical jurisdictions, weak account-
ability linkages and poor coordination between
local and national safety provision. Local gov-
ernment should arguably be cautious in ac-
cepting too wide a mandate without a discus-
sion on improving the safety architecture in
terms of boundary alignment, stronger forms
of accountability and better systems of coordi-
nation.

The Brief concludes that the debate on “un-
funded mandates”, at least in the area of safe-
ty, might be better construed as a discussion
around the lack of institutional coherence in
the area of safety provision at local level.
What may be termed the “national safety ar-
chitecture” and its connection to, and inclusion
of, local government safety functions requires
further policy refinement.

RECOMMENDATIONS

Local government community safety poli-
cy makers should:

1. Seek to define more clearly the role of
local government - in relation to na-
tional or provincial government - in the
area of social crime prevention. This
should include a clearer understanding
of what types or forms of social crime
prevention that must be emphasised by
the different levels of government.

2. Engage with national and provincial
policy makers on the issue of boundary
alignment as a key prerequisite for lo-
cal governments to effectively perform
their designhated functions in coordina-
tion with other levels of government.

3. Emphasise to national and provincial
government that if local government is
to take on a meaningful coordination
role for community safety, it must rely
on an acceptance that other entities,



most notably the SAPS, must, within
the framework of current laws, align
with the designated community safety
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including by analysing current levels of
crime in specific areas and seeking to
target those determined to be most
susceptible to local government inter-

and crime prevention priorities as set L
out by elected local representatives. vention"",

4. Focus on costing the implementation
and cost/benefits of current or future
social crime prevention programmes,
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